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OPINION

In this appeal, a state prisoner challenges the extension of his parole
eligibility date by the Department of Correction which resulted from a
disciplinary proceeding for infraction of department policies. Mr. Cavitt, the
Appellant, contends the 1991 extension increased his 1985 sentence ex post
facto. Thetrial court dismissed Mr. Cavitt’scomplaint for declaratory judgment
for failure to state aclaim upon which relief could be granted. We affirm.

l.

In 1985, Mr. Cavitt plead guilty to second degree murder and was
sentenced to 35 years imprisonment for an offense committed March 23, 1985.
He wasto becomeeligible to be considered for parole after serving 30% of that
sentence. At thetime of his offense and his sentencing, Tenn. Code Ann. § 40-
28-301 [enacted 1979, repealed by 1985 Tenn. Pub. Acts (1* E.S.),ch 58 7] was
in effect.! That statute provided:

(h)(1) The release classification eligibility date
provided for in this section shdl be the earliest date a
person convicted of aClass X felony shall be eligible
for release classification status, such date being
conditioned on the prisoner’s good behavior whilein
prison. For a violation of any of the rules of the
department of correctionor theinstitutioninwhichthe
person isincarcerated thecommissione of correction
or his designees, may defer the release classification

eligibility date so as to increase the total amount of
time aperson must serve before becoming eligiblefor

! The statutory provisions regarding parole eligibility dates and their
modification are now found at Tenn. Code Ann. § 40-35-501(k) (1998 Supp.)
which hasremained in effect sinceits passageas part of the Criminal Sentencing
Reform Act of 1982. Both Appellant and the Department relied upon Tenn.
Code Ann. 8§ 40-30-501(k) as codified in 1985. That provision deals with
persons convicted of felonies, but the more specific Class X felon provisionin
Tenn. Code Ann. § 40-28-301 should be applied in analyzing Mr. Cavitt's
situation. Thetwo statutes do not differ substantivelyin any way relevant to the
issues raised in this gopeal .



releaseclassification staus. Thisincrease may, inthe
discretion of the commissioner, be in any anount of
time not to exceed thefull sentenceoriginally imposed
by the court and shall be imposed pursuant to
regulations promulgated by the commissioner of
correction. [Acts 1979, ch. 318 § 20].

In 1985, the Department’ s written policy outlining punishments which a
disciplinary committee was authorized to impose for violation of Department
policiesdid not include any extension of aprisoner’ sparoleeligibility date other
than through loss of sentence reduction credits.

Appellant statesthat on February 15, 1989, new Disciplinary Punishment
Guidelineswere enacted. Inrelevant part, Policy 502.02 of these 1989 policies
provided:

“In al cases in which an inmate is found guilty of a
disciplinary offense that resulted in physical injury to
an employee, volunteer or visitor, in addition to any
other punishment imposed, the offender’s parole or
release eligibility date shall be extended by adding
thereto an additional thirty (30) percent (%) of the
offender’s original maximum sentence, or by
extending the inmate’s parole or release eligibility
dateto the sentence expiration date, whichever isless.

On May 16, 1991, in an administrative proceeding before the disciplinary
committee, Mr. Cavitt was found guilty of assault which resulted ininjury to a
correctional officer. In reliance on TDOC Policy 502.02, quoted above, the
disciplinary committee recommended that Mr. Cavitt berequired to serve 60%
of his 35-year sentence, rather than the 30% previously required, before
becomingeligiblefor release on parole. That recommendation was approved by
the commissioner of correction on May 21, 1991.

Mr. Cavitt argues that by extending his parole eligibility date, the
Department imposed a greater or more severe punishment in 1991 than was
prescribed by law at the time of hisoriginal offense conviction, and sentencein

1985. This action, he asserts, violates the ex post facto clause of Article I,
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Section 10 of the U.S. Constitution and Article I, Section 11 of the Tennessee
Constitution. Specifically, Mr. Cavitt argues that the 1989 Department policy
authorizingextension of paroleeligibility for specified disciplinary offenseswas
not in effect at the time of his offense, conviction and sentencing and, therefore,
cannot be applied to him to alter his punishment to his disadvantage.

Mr. Cavitt filed apetition for declaratory judgment in the Chancery Court
for Davidson County pursuant to the Administrative Procedures Act, having
requested a declaratory order from the Department of Correction and having
been denied relief by the Department. See Tenn. Code Ann. § 4-5-224 (1998).
The Department filed amotion to dismiss pursuant to Tenn. R. Civ. P. 12.02(6),
which the trial court granted. The trial court held that the policy authorizing
extension of parole eligibility is not an ex post facto law since it does not
increase the quantum of punishment. The court further held that the extension
of Mr. Cavitt’s parole eligibility date was the result of his violation of
Department policies, after noticethat such extension was apotential punishment
for such violation, and not an enhancement of the punishment for hisunderlying
conviction.

Il.

The United States Constitution, Article I, Section 10 forbids the states
from passing any ex post facto laws. The Constitution of Tennessee, Articlel,
Section 11 contains asimil ar prohibition. Mr. Cavitt has brought claims under
both. The interpretations by the United States Supreme Court of the federal
constitutional provision and those of the Tennessee Supreme Court of the stae
constitutional provision are complementary and consistent. Kaylor v. Bradley,
912 SW.2d 728, 731 (Tenn. App. 1995).

Theex post facto prohibitionis“aimedat lawsthat “retroactively alter the



definition of crimes or increase the punishment for criminal acts.”” California
Department of Correctionsv. Morales, 514 U.S. 499,504, 115 S. Ct. 1597,1601,
131 L.Ed.2d 588 (1995). An ex post facto law “changes the punishment, and
inflicts a greater punishment than the law annexed to the crime when
committed.” Weaver v. Graham 450 U.S. 24, 101 S.Ct. 960, 67 L.Ed.2d 17
(1981). The critical question in an ex post facto claim such as Mr. Cavitt’'sis
“whether the law changes the punishment to the defendant’ s disadvantage, or
inflictsagreater punishment than the law allowed when the offense occurred.”

Sate v. Pearson, 858 S.W.2d 879, 883 (Tenn. 1993).

Under both state and federal constitutionsand casesinterpreting them, two
factors must be present to establish a violation of the ex post facto prohibition:
(1) the law must apply retrospectively to events occurring beforeits enactment,
and (2) it must disadvantage the offender affected by it. State v. Ricci, 914
S.\W.2d 475, 480 (Tenn. 1996); Kaylor v. Bradley, 912 SW.2d 728, 732 (Tenn.
App. 1995); Satev. Pearson858 S.W.2d 879, 882 (Tenn. 1993) (quoting Miller
v. Florida, 482 U.S. 423, 430, 107 S.Ct. 2446, 2451, 96 L.Ed.2d 351 (1987).

[1.

Actions which extend parole eligibility can implicate the ex post facto
clause. “The State cannot, and indeed doesnot, arguethat retroactive alterations
of the criteria for parole eligibility cannot implicate ex post facto concerns.
Eligibility for parole consideration is part of the law annexed to the crime when
committed.” Kaylor v. Bradley, 912 SW.2d at 732, citing Weaver v. Graham,
450 U.S. at 32-33, 101 S.Ct. at 966 (other citations omitted.). As the U.S.
Supreme Court recently stated:

Aswe recognized in Weaver, retroactive alteration of
parole or early release provisions, like the retroactive
application of provisions that govern initia

sentencing, implicates the Ex Post Facto Clause
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because such credits are “one determinant of
petitioner’ s prison term ... and ... [the peitioner’s]
effective sentence is altered once this determinant is
changed.” Ibid. We explained in Weaver that the
removal of such provisions can constitute an increase
in punishment, because a “prisoner’s eligibility for
reduced imprisonment is a significant factor entering
into both the defendant’ s ded sion to pleabargain and
thejudge’ scalculation of the sentenceto beimposed.”
Lynce v. Mathis 519 U.S. 433, 117 S.Ct. 891, 137 L.Ed.2d 63 (1997).

In the instant case, the analysis of any ex post facto implication of Mr.
Cavitt’s clams must begin with Tenn. Code Ann. 8§ 40-28-301(h)(1), quoted
above, which was part of “the law annexed to the crime” which Mr. Cavitt
committedin 1985.% By its plain words, that statute put offenders on notice that
their release classification or parole consideration eligibility date was
“conditioned on the prisoner’s good behavior while in prison” and that the
commissioner of correction could defer an inmate’ srelease eligibility date for
a violation of department rules “so as to increase the total amount of time a
person must serve before becoming eligible for release classification status.”
Tenn. Code Ann. § 40-28-301.

Thus, at the time of Mr. Cavitt’s offense, thelaw clearly allowed deferral
of parole eligibility onthe basis of aninmate’ s conduct whileincarcerated. The
Department’s adoption of Policy 502.02 did not retroactively increase the
punishment for offenses committed after the adoption of Tenn. Code Ann. § 40-
28-301 in 1979. From the moment he was sentenced in 1985, Mr. Cavitt's

release eligibility was contingent upon his good behavior in prison.

2 Tenn Code Ann. § 40-35-501(k), applying to all fdons, was also in
effect at the time Appellant committed his offense and was codified then as
Tenn. Code Ann. § 40-35-501(h).



V.
The principle on which ex post facto prohibitions are based is one of
fairness. Individuals have aright to fair warning of theconduct which will give
riseto criminal penalties. Marksv. United Sates, 430 U.S. 188, 87 S.Ct. 990,
51 L.Ed.2d 260 (1977). Thisincludestheright to fair warning of the nature and
severity of the possible penalties involved. As the U.S. Supreme Court has
noted:
Critical to relief under the Ex Post Facto Clauseis not
an individual’ s right to less punishment, but the lack
of fair notice and governmental restraint when the
legislature increases punishment beyond what was
prescribed when the crime was consummated.

Weaver v. Graham, 450 U.S. at 30-31, 101 S.Ct. At 965, 67 L.Ed.2d 17.

Mr. Cavitt’s paroleeligibility date was deferred because he was found to
have assaulted a correctional officer, causing himinjuries. Thus, the extension
of his parole eligibility date was not the result of alegislative or administrative
enactment which increased his punishment for his original 1985 criminal
offense. Rather, it wastheresult of his1991 conduct whileincarceraed. Atthe
time he committed his assault, TDOC Policy 502.02 had been in effect for two
years. Mr. Cavitt clealy had fair warning of the consequences of an assault
before he committed the assault.

In Reinholtz v. Bradley, 945 SW.2d 727 (Tenn. App. 1996), an inmate
challenged the extension of his release eligibility date based upon another
provision of Policy 502.02 which authorized such extension when an inmateis
found guilty of the disciplinay offense of escgpe. This Court uphdd the
extension of hisrelease eligibility date against an ex post facto challenge. This

opinion is consistent with Reinholtz

We hold that the extension of Appellant’s parole eligibility date on the



basis of his 1991 injurious assault on a correctiond officer as authorized by
policy 502.02 did not violate the ex post facto prohibition of federal and state
constitutionsbecause: 1) T.C.A. 8§ 40-28-301(h)(1) was part of the law annexed
tothecrimehecommitted in 1985and clearly notified offendersthat ther parole
eligibility could be negatively impacted by their conduct while incarcerated, 2)
Policy 502.02 was effective prior to the assault, thereby giving Appdlant fair
warning of the potential consequences of his actions; and 3) the extension was
the result of Appellant’s 1991 conduct and not the result of a retrospective
application of increased punishment to his 1985 criminal offense.
V.

Theorder of thetrial court dismissing Appellant’ sactionisaffirmed. This
matter is remanded to the Chancery Court of Davidson County for any further
proceedings consistent with this opinion. Costs of this gopeal are taxed to

Appellant.
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